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ARIZONA WATER COMP ANY, a n Arizona
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Global's Response to
Arizona Water Company's

Motion for a Protective Order

Arizona Corporation Commission

DOCKETED

GLOBAL WATER RES OURCES , LLC, a  fore ign
limite d lia bility compa ny; GLOBAL WATER
RESOURCES, INC., a  De laware  corpora tion,
GLOBAL WATER MANAGEMENT, LLC, a
fore ign limite d lia bility compa ny; S ANTA CRUZ
WATER CO MP ANY, LLC, a n Arizona  limite d
lia bility corpora tion; P ALO VERDE UTILITIES
COMP ANY, LLC, a n Arizona  limite d lia bility
corpora tion; GLOBAL WATER -. S ANTA CRUZ
WATER COMP ANY, a n Arizona  corpora tion;
GLOBAL WATER - P ALO VERDE UTILITIES
COMP ANY, a n Arizona  corpora tion; J OHN AND
J ANE DOES  1-20; ABC ENTITIES  1- XX,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Respondents.

S a nta  Cruz Wa te r Compa ny, LLC; P a lo Ve rde  Utilitie s  Compa ny, LLC; Globa l Wa te r

S a n ta  Cruz  Wa te r Compa ny; Globa l Wa te r .- P a lo  Ve rde  Utilitie s  Compa ny (the  "Globa l

Utilitie s ") a nd Globa l Wa te r Re s ource s , LLC ("Globa l P a re nt")(colle ctive 1y "Re s ponde nts " or

"Globa l") re s pond in oppos ition to Arizona  Wa te r Compa ny's  ("AWC") motion for a  prote ctive
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2 6 AWC's  m otion for a  p rote ctive  orde r re que s ts  a  com ple te  e xe m ption from  de pos itions .

27 But d is cove ry is  a  two-wa y s tre e t,  a nd  AWC 's  m otion  ig nore s  ove rwhe lm ing  a u thority tha t

1. Preliminarv Statement.
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de pos itions  of a  pa rty a re  pe rmitte d. Ma ny of Globa l's  propos e d de pos ition topics  re la te  to the

fa ctua l ba s is  of AWC's  compla int, a nd a re  the re fore  dire ctly re le va nt. Othe r topics  prima rily

re la te  to pote ntia l de fe ns e s  or impe a chme nt of AWC's  witne s s e s  - topics  whos e  re le va nce  is

be yond doubt. AWC a lso cla ims  tha t the  de pos itions  would be  burde nsome , but its  conclusory

s ta te me nt la cks  a ny concre te  founda tion. AWC furthe r obje cts  to the  timing of the  de pos itions .

But the  notice  wa s  give n sufficie ntly in a dva nce  of the  de pos ition in a ccorda nce  with the  rule s .

More ove r, AWC's  couns e l wa s  invite d to  na me  a n a lte rna te  da te  of his  choos ing. AWC's

obje ctions  a re  Mthout me rit, a nd its  motion for a  prote ctive  orde r s hould be  de nie d. Globa l

should be  a llowed to question AWC's  witnesses  on these  important matte rs .

1

2

3

4

5

6

7

8

9

10

11

II. Global's proposed deposition concerns relevant topics.
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The  pa rtie s  a re  on common ground tha t the  a va ila bility of de pos itions  is  gove rne d by the

Arizona  Rule s  of Civil P roce dure  ("Civil Rule s "), a s  incorpora te d in the  Commiss ion's  rule s . The

Civil Rule s  s ta te  tha t "Pa rtie s  ma y obta in discove ry re ga rding a ny ma tte r, not privile ge d, which is

re le va nt to the  s ubje ct ma tte r involve d in the  pe nding a ction, whe the r it re la te s  to the  cla im or

de fe ns e  of the  pa rty s e e king dis cove ry, or to  the  cla im or de fe ns e  of a ny othe r pa rty." Rule

26(b)(l). Unde r the  Commis s ion's  rule s , a  Compla ina nt is  cla s s ifie d a s  a  pa rty. A.A.C. Rl4-3-

l03(A). Thus , AWC is  a  pa rty, a nd it is  s ubje ct to  dis cove ry re ga rding its  "cla inl" a s  we ll a s

matte rs  re levant to Globa l's  potentia l de fenses  aga ins t AWC's  compla int.

AWC, as  die  Compla inant, bears  the  burden of proof to es tablish "tha t the  Respondent is  in

viola tion of its  Ta riff, Arizona  la w, the  Commis s ion's  rule s  or prior Orde rs ." Corrow v. Arizona

Water Co., Decis ion No. 67581 (Februa ry 15, 2005) a t 8; see  a lso SL V Properties , LLC v. Arizona

Water Co., De cis ion No. 65755 (Ma rch 20, 2003) a t 6. Thus , AWC is  in the  s a me  pos ition a s  a

p la in tiff in  a  c ivil s u it. AWC cite s  no a uthority tha t a  p la intiff is  comple te ly immune  from

discovery regarding the  bas is  of its  compla int.

The  Civil Rule s  cle a rly provide  tha t pa rtie s  ma y be  de pos e d. Civil Rule  30(b)(6). As  the

Committe e  Comme nt note s , "Any pa rty ma y ta ke  the  de pos ition of a ny othe r pa rty, including

depos itions  taken unde r Rule  30(b)(6)." Committee  Comment to 1991 Amendment to Rule  30(a ).
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It is  we ll-e s ta blis he d tha t a  comple te  ba r on de pos itions  of a  pa rty is  a n e xtra ordina ry

remedy to be  granted unde r only the  most unusua l circumstances . As  the  Fifth Circuit noted, it "is

ve ry unusua l for a  court to prohibit the  taking of a  depos ition a ltoge the r and absent extraordina ry

circums ta nce s , such a n orde r would like ly be  in e rror." S a lte r v. Upjohn Co., 593 F.2d 649, 651

(5*" Cir. 1979). As  the  le a ding tre a tis e  s ta te s , it "is  e ve n more  difficult to  s how grounds  for

orde ring tha t discovery not be  had when it is  a  depos ition tha t is  sought, and most reques ts  of this

kind a re  de nie d." Wrig h t,  Mille r & Ma rcu s , Fe de ra l P ra ctice  a nd P roce dure

(e lectronic ve rs ion through 2007 upda te ). As  anothe r court note s , "[n]ot only a re  protective  orde rs

prohibiting depos itions  ra re ly granted, but pla intiff ha s  a  heavy burden of demons tra ting the  good

cause  for such an order." Me dlin v. Andre w, 113 F.R.D. 650, 653 (M.D.N.C. 1987).

The  topics  Globa l lis te d for the  de pos ition ma y be  divide d into four broa d ca te gorie s . The

mos t nume rous  ca te gory conce rns  the  ba s is  for s ta te me nts  or cla ims  ma de  by AWC in  its

compla int.1 AWC ha s  unque s tiona bly put the s e  ma tte rs  a t is s ue  by including the m in  the

Compla int. More ove r, the  ba s is  for a  pa lty's  cla ims  is  e xplicitly s ta te d a s  a  prope r topic of

dis cove ry. Civil Rule  26(b)(1). On a  fe w occa s ions , the  topics  ma y a ls o re que s t AWC's  opinion

on ma tte rs  include d in  its  Compla int. A pa rty's  opinions  on is s ue s  re la te d to  the  ca s e  a re

discove rable  unde r Arizona  law. S ta te  ex re l. Willey v. Whitman, 91 Ariz. 120, 125, 370 P .2d 273,

277 (1962)(in divis ion).

The  s e cond ca te gory of topics  conce rns  Globa l's  pote ntia l de fe ns e s  to AWC's  cla ims .

Discovery of potentia l de fenses  is  we ll-es tablished.2 See  U-Totem Store  v. Walker, 142 Ariz. 549,

553, 691 P .2d 315, 319 (App. 1984)(pe rmitting de fe nda nt discove ry a ga ins t pla intiff for pote ntia l

de fenses  even a fte r entry of de fault). For example , prior AWC litiga tion may disclose  grounds  for

colla te ra l e s toppe ls  or judicia l e s toppe ls . Likewise , informa tion about AWC's  re la tionships  with its

a ffilia te s , or the  ina ppropria te  conduct of its  utility a ffilia te s , is  re le va nt to a  pote ntia l uncle a n

23
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26

27
1 Topics Numbers 1-11, 26, 28, 37-39, and41-43.

2 Topics Numbers 12-25, 27, 29, 34.
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ha nds  de fe nse . In a ddition, such informa tion ma y be  use d to impe a ch AWC's  witne sse s . As  the

le a ding tre a tis e  e xpla ins , "[d]is cove ry is  commonly a llowe d in which the  discove ring pa rty se e ks

informa tion  with  which  to  impe a ch  witne s s e s  for the  oppos ition ." Wright, Mille r & Ma rcus ,

Fede ra l P ractice  and Procedure

The  third ca te gory conce rns  how AWC be ca me  a wa re  of the  ma tte rs  de scribe d in AWC's

compla int S uch informa tion ha s  ma ny pos s ible  us e s . Fo r e xa mp le ,  it ma y le a d  to  th e

ide n tifica tion  o f re le va n t docume n ts ,  o r to  the  d is cove ry o f ne w witne s s e s  with  re le va n t

informa tion. S uch  in forma tion  is  thus  "re a s ona b ly ca lcu la te d  to  le a d  to  the  d is cove ry o f

a dmis s ible  e vide nce " a nd is  the re fore  dis cove ra ble . Rule  26(b)(l). The  s a me  is  true  of AWC's

a wa re ne s s  of s imila r pra ctice s , a nd its  communica tions  with othe rs  a bout the  ma tte rs  in the

Compla int.5

The  fourth ca te gory conce rns  whe the r AWC s uffe re d a ny da ma ge s  from the  conduct

a lle ge d in the  compla int.6 The  a bse nce  of da ma ge s  is  re le va nt to de ve loping a  re me dy, should

AWC's  c la ims  be  found to  ha ve  me rit. Like wis e , informa tion a bout da ma ge s  is  re le va nt to

whe ther AWC has  s tanding to pursue  its  cla im.

III. AWC has not alleged severe inconvenience.
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AWC a rgue s , without e la bora tion or e vide ntia ry s upport, tha t the  de pos itions  will only

"squande r the  pa rtie s ' time  and force  Arizona  Wate r Company to incur additiona l expense ." Such

cla ims  a re  only ra re ly gra nte d, a nd the n only in e xtre me  circums ta nce s , s uch a  s e rious  he a lth

is s ue s . S e e  Wright, Mille r & Ma rcus , Fe de ra l P ra ctice  a nd P roce dure

vers ion through 2007 upda te ). For example , an out-of-s ta te  deponent can be  required to a ttend an

in-s ta te  depos ition. Na tiona l Broke r Assoc., Inc. v. Ma ryln Nutra ce utia ls , Inc., 211 Ariz. 210, 216

111]27-28, 119 P .3d 477, 483 (App. 2005). In addition "[c]onclusory a sse rtions  of injury a re  s imply

3 Topic Numbe rs  35 a nd 36.

4 Topic Numbe r 33 .

5 Topic  Numbe r 40.

6 Topic Numbe rs  30-32.
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ins ufficie nt." Me rlin , s upra . AWC's  a rgume nts  a re  without fa ctua l support or e xpla na tion a nd

the re fore  ca nnot form the  ba s is  of a  prote ctive  orde r. More ove r, Globa l s ubmitte d  to  the

de pos ition of two of its  mos t s e nior office rs . AWC ha s  not s hown tha t it would be  s ubje ct to

1

2

3

4 greater inconvenience.

5

6 AWC objects to the timing of the notice. But the notice provided 10 business days notice,

7 just as contemplated by the Civil Rules. Civil Rule 30(b)(1); National Broker, 211 Ariz. at 215 'H

22, 119 P.3d at 483. Shorter periods are sometimes permissible. National Broker, 211 Ariz. at

215 1123, 119 P.3d at 483;See State v. Superior Court, 3 Ariz. App. 541, 542, 416 P.2d 435, 436

(l966)(upholding deposition on 24 hours notice). Here Global's notice complied with the 10

IV. The  notice  was  time ly.
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11 business  day period, so its  timing should not be  an issue .

AWC obje cts  tha t its  couns e l wa s  una va ila ble  for the  da y s pe cifie d due  to the  s ta te  ba r

3 convention, and that Global's counsel was aware of this. AWC fails to note that Global's counsel,
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be fore  filing the  notice , a s ke d AWC to choos e  the  da te  of the  de pos ition but AWC's  couns e l

declined. This  offe r has  been repea ted severa l times.

AW C  n e xt o b je c ts  th a t th e  d e p o s itio n  is  "p re m a tu re  a n d  in c o n s is te n t with  th e

Commiss ion's  proce dura l orde r" be ca use  the  de pos ition would come  be fore  pre -file d te s timony

was  due . But tha t procedura l orde r clea rly lis ts  the  la s t da te  for depos itions  a s  be fore  the  firs t da te

for pre -file d te s timony. Thus , the  Commiss ion cle a rly conte mpla te d tha t de pos itions  would occur

be fore , not a fte r, pre -file d te s timony. More ove r, pre -file d  te s timony is  a  s ubs titu te  for ora l

te s timony a t the  he a ring. A.A.C. R14-3-109.M. Thus , AWC's  pos ition is  a na logous  to it a rguing

tha t it is  not subject to discove ry until a fte r its  witne sse s  have  te s tified a t the  hea ring. The re  is  no

support for such a  contention.
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v. Conclusion.

For the s e  re a s ons , Globa l re que s ts  tha t the  Commis s ion  de ny AWC's  motion  for a

protective  orde r and orde r AWC to submit to the  depos ition(s ) forthwith.

RES P ECTFULLY S UBMITTED this  6th da y of July 2007.
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Mich ei'W. Patten
Timothy J. Sabo
Jason D. Gellman
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004U
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Origina l and 21 copies  of the  foregoing
filed this  6m day of July 2007 with:
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

1 7
Copy of the  foregoing hand-de live red/mailed
this 6:11 day of July 2007 to:
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Lyn Fa rmer, Esq.
Chie f Adminis tra tive  La w Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  8500721
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Chris topher C. Kempley, Esq.
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  8500724
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1

2

Ernest G. Johnson, Esq.
Director, Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 850073

4 Robert W. Geake , Esq
Arizona  Wate r Company
3805 North Black Canyon Highway
Phoenix, Arizona  85015
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S te ve n A. Hirs ch, Es q.
Rodne y W. Ort, Es q.
Brya n Ca ve  LLP
Two North Ce ntra l Ave nue , S uite  2200
P hoe nix, Arizona  85004
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